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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present::  Sri B.K.Sen, 
Sessions Judge, 

Udalguri, Assam. 
 

                                    Special (POCSO) Case No. 13/16.  

            U/S 366 IPC R/W Sec. 4 of the POCSO Act. 

   

   State of Assam..........Complainant.  

        Vs 

   Md. Jakir Ali.......... Accused.   

Appearance:-  

For the Prosecution  : Mr. B.K.Chetry, Addl. Public Prosecutor. 

For the defence  : Mr. N.Das, Legal Aid Counsel.       

                            

Date of argument :  14.7.2016. 

Date of Judgment : 14.7.2016. 

 

J U D G M E N T 

 

 The case of the prosecution, in brief, is that an FIR was lodged with  

Panery Police Station by Md. Baser Ali  stating, inter-alia, that on 8.3.16 at 

around  10 PM his daughter, hereinafter referred to as “X”, aged about 14 

years, went missing from home. He came to know that Md. Jakir Ali and Md. 

Hasmat Ali kidnapped her. On receipt of the FIR Panery PS Case No.20/16 u/S-

366-A/34 IPC was registered. Police held usual investigation. At the conclusion 

of investigation police laid charge-sheet against accused Jakir Ali for the 

offence punishable u/S-366-A IPC, R/W Sec 4 of the POCSO Act.  

 

2.  This court furnished copy of the necessary papers to the accused 

person.  Upon perusal of materials on record and hearing submission advanced 

by the parties found a prima-facie case to frame charge against the accused  

Jakir Ali for the offence punishable u/S-366 IPC and u/S 4 of the POCSO Act 

and charge was framed accordingly. Charge so framed was read over and 

explained to the accused person to which he pleaded not guilty and claimed to 

be tried.  
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3.  In order to bring home the guilt of the accused person prosecution  

examined as many as three witnesses whereas the defence examined none. At 

the closure of the prosecution evidence statement of the accused was recorded 

u/S-313 CrPC. In his 313 CrPC statement accused totally denied to have 

committed the alleged crime.  

 

4. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  

 

5.    POINTS FOR DETERMINATION : 

 

(i) Whether the accused person on 8.3.16 at about 10 PM kidnapped Smti. “X”, 

aged about 14 years with intent that she may be compelled or knowing it to be 

likely that she would be compelled to marry any person against her will or in 

order that she may be forced or seduced to illicit intercourse? 

 

(ii) Whether the accused person committed penetrative sexual assault upon 

said “X”, the daughter of the informant? 

 

DECISION AND REASONS THEREOF: 

 

6.  Let us now scrutinize the evidence of the PWs on record.  

 

7. Prosecution examined informant, Md. Baser Ali as PW1. He has 

deposed that the incident occurred at about 2½ months ago. On the day of 

occurrence at around 10 PM his daughter, Miss “X”  was sleeping with her 

mother. She went missing from home. He alongwith others made search to 

find her out, but she could not be traced out. Then he lodged FIR with the 

police after 4/5 days of the occurrence. Ext.1 is the  FIR and Ext.1(1) is the 

signature of this witness. He stated that his daughter, “X”  was aged about 17-

18 years at the time of occurrence. On the next day of lodging the FIR accused 

alongwith “X” appeared before the police station. He further deposed that „X” 

told him that she eloped with  the accused person at her own will.  
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 In his cross-examination this witness specifically stated that “X” told 

him about her love affair with accused Jakir Ali. He came to know from “X” that 

she eloped with the accused following love affairs. It is revealed in cross-

examination that the matter has been amicably settled at village level and now 

he desires to give her daughter in marriage with the accused.  

 

8. PW.2 is the alleged victim, “X”. She deposed that on the day of 

occurrence at about 10 PM she eloped with accused Jakir Ali. Accused Jakir Ali 

is the neighbour of “X”. For the night she stayed in the house of accused and 

on the next day she alongwith Jakir Ali went to Barpeta and stayed there for 

4/5 days. Thereafter, they came to Panery P.S.  Police got her statement 

recorded my Magistrate. Ext.2 is her statement recorded by the Magistrate 

with her signature thereon marked Ext.2(1), 2(2). She further stated that for 

last four years they were in love. It is further disclosed in her evidence that the 

family members of the accused approached her father with a proposal to give 

her in marriage with the accused but her parents turned down the proposal 

whereupon there being no other alternative she eloped with the accused.  

 In her cross-examination this witness categorically stated that at the 

time of occurrence she was about 18 years old.  She reiterated that they had 

affairs for last four years and specifically stated that she voluntarily eloped with 

the accused.  

 

9. PW.3 is Dr. Arindam Bora. He examined “X” on 15.3.16 at Udalguri Civil 

Hospital and found as follows :- 

“Identification mark:- a black mole no right side of chest.  

Physical examination:- 

Height- 144 cm, weight- 37 Kg, teeth- 28, axillary hair- present, pubic hair- 

present, breast-  developed, hymen- absent, vaginal injury- not seen, marks of 

violence- Nil, clothing- yellow maxi. 

 Smear examination – vaginal swab could not be taken due to 

menstruation.  

 X-ray examination of the right wrist, elbow and iliac crest vide plate 

No.RXIC 7938 dated 18.3.16 reported by Radiologist Dr. A.Deka shows 

radiological age 16-17 years.  

(1) Right wrist joint epiphyseal union completed in upper end of radius and 

ulna and lower end of humerus. 
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(2) Right iliac crest epiphyseal union not completed in lower end of radius and 

ulna and in iliac crest. 

 Urine for pregnancy test on 18.3.16 reported by Mangaldai Clinical 

Laboratory shows negative. 

Ultrasonography of abdomen on 18.3.16 by sinologist Dr. A. Deka reported as 

normal organ imaged. 

Opinion:- 

 (1) Hymen absent. 

 (2) U/S reports normal organ imaged. 

 (3) Approximate age in between 12 to 14 years. 

 (4) No injury mark on private parts. 

 Ext.2 is my report. Ext.2(1) is my signature”.  

 In his cross-examination this witness reiterated that as per radiological 

examination age of the victim girl is 16-17 years.   

 

10. Upon analysis of the evidence of the PWs, it comes out that the 

informant (PW1) in his evidence did not support his FIR on material particular. 

It is revealed from his evidence that “X” was having affairs with the accused 

and following affairs she eloped with the accused. As regards age of the victim, 

“X”, it is his version that at the time of occurrence she was aged 17-18 years. 

Thus he indicated his daughter to be a major girl at the material period. PW.2, 

“X” abundantly  made it clear in her evidence that she has affairs with the 

accused for last four years and she eloped with the accused when the proposal 

coming from the parents of the accused to give her in marriage with the 

accused was discarded by her parents. She also claims to be major, aged 

about 18 years at the time of occurrence. There is nothing in the evidence on 

record to show  that the accused kidnapped the “X”. According to medical 

evidence of PW3, based on radiological examination, “X” is aged 16-17 years. 

Marginal error of two years is admissible on either side. Taking into account 

the age of “X” at the material period as disclosed in the evidence of PWs, the 

“X” may be treated to be major at the time of occurrence. Therefore, she is 

legally competent to give consent of her own to an act. It is her version that 

she eloped with the accused at her own will following affairs. The ingredients 

of the offence charged are totally missing in the instant case.  
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11. In view of the foregoing discussion, I find and hold that the prosecution 

miserably failed to prove its case against the accused person and hence 

accused is liable to be acquitted.  

 

12. In the result, accused is acquitted of the charge and set him at liberty.  

 

 Given under my hand and the seal of this court on this the 14th   day of 

July /2016.              

 

                                                                   (B.K.Sen)   

                                                                Session Judge,  

                    Udalguri.  

Dictated and corrected by me:-  

 

           (B.K.Sen)   

        Session Judge, 

          Udalguri.  
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A P P E N D I X 

 

A. Prosecution witness. 

 

PW-1. Baser Ali. 

PW-2. Miss “X”. 

PW-3. Dr. Arindam Borah. 

B. Defence witness.  

 Nil.  

C. Prosecution Exhibit.  

1. Ext.1 FIR. 

2. Ext.2 Medical report. 

D. Defence Exhibit.  

 Nil.  

 

                               Sessions Judge,  

                                     Udalguri. 
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